4

The irreversible and irretrievable loss of wetland or watercourse resources which would be
caused by the proposed regulated activity, including the extent to which such activity would
Soreclose a future ability to protect, enhance or restore such resources, and any mitigation
measures which may be considered as a condition of issuing a permit for such activity
including, but not limited to, measures to (A) prevent or minimize pollution or other
environmental damage, (B} maintain or enhance existing environmental quality or (C) in the
Jollowing order of priority: Restore, enhance and geate productive wetland or watercourse
resources

Although the wetlands and watercourses that will be irreversibly and irretrievably lost
due to the proposed regulated activity are not of significant value and function, these resources
are an irreplaceable fragile natural resource. The DOT has proposed a plan for a 9.4 mile Busway
corridor that will result in the loss of only 2.115 acres of wetlands and 7108 linear feet of
watercourses. Over the long term, the wetlands and watercourses that currently exist and will
not be lost will be enhanced due to improved management and treatment of stormwater and other
measures that will encourage and support restoration of presently degraded wetlands and
watercourses. Throughout the Busway corridor, the DOT will remove invasive species and plant

native trees and shrubs, further enhancing and restoring wetlands and watercourses.

To compensate for loss of wetlands, the draft permit requires the DOT to take a
significant step to create and improve productive wetlands. The DOT has proposed a
comprehensive mitigation plan to develop one contiguous wetlands mitigation site of 9.12 acres.
Because this site will be a large, adjoining wetland area, it has a high probability of developing
into a self-sustaining wetland system. Intended to compensate for harm to current wetland areas,
this single contiguous mitigation site is more likely to achieve and maintain higher value

wetlands functions than the fragmented wetland edges being disturbed by the Busway project.

*7 Subdivision (1) of subsection 22a- 42(d) also provides that terms of a permit may include any reasonable
measures which would mitigate the impacts of the proposed activity which would (A) prevent or minimize pollution
or other environmental damage, (B) maintain or enhance existing environmental quality, or (C) in the following
order of priority: Restore, enhance and create productive wetland or watercourse resources.
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5

The character and degree of injury to, or interference with, safety, health or the reasonable
use of property which is caused or threatened by the proposed regulated activity

Safety and health issues could be presented during construction and later when the
property is being used by the Busway. As a current and former transportation corridor, certain
areas of the proposed Busway already have safety measures in place, such as a fence to prevent
crossing of the corridor. Additional and improved fencing and structures such as bridges and
retaining walls will provide further protections. Contaminated materials discovered on the site
during construction will be handled and disposed of in accordance with protective protocols.
Measures will be taken to control erosion and sediment that could present possible safety issues.
The DOT must ensure that all authorized activities performed during construction are in
accordance with DOT Form 816, Standard Specifications for Roads, Bridges and Incidental
Construction. This requires contractors to follow OSHA mandates and take precautions to keep

workers and the public safe from hazards at and near construction sites.

The proposed Busway corridor will be located along an abandoned rail line and an
existing access road being used to support an active rail line. The entire corridor was used for
transportation purposes. The Busway will restore the property that is an abandoned rail line to
its use for transportation and will cause the access road to continue its use for transportation.

Continuity of use is a suitable and reasonable use of this property.

6

Impacts of the proposed regulated activity on wetlands and watercourses outside the area
which are made inevitable by the proposed regulated activity and which may have an impact
on wetlands or watercourses

The Busway is intended to help promote transit-oriented development along and near ifs
route. While there was no evidence of plans for further development in the area of the Busway,
its impact may spur further growth. Such activities may impact wetlands and watercourses in the
area. While an assessment of the nature of those impacts would be speculative, it is reasonable
to reach certain conclusions based on evidence of the nature of the area. The area of the Busway
is highly urbanized. Surrounding land uses include pockets of residential development, highway

infrastructure for Routes 9, 72 and 1-84 and large and small commercial industrial sites.
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All of the wetlands and watercourses within the Busway corridor have been modified and
impacted during urbanization and development. It is therefore reasonable to conclude that at
least some and probably many wetlands and watercourses adjacent to those in the corridor
footprint that could be impacted by future development are likely to be in conditions similar to

the wetlands and watercourses within the boundary of the Busway corridor.

The proposed activity will create, enhance and restore wetlands and watercourses within
the area of the Busway, Measures were taken to avoid or minimize impacts to high quality
wetlands and watercourses that exist outside the Busway area, such as the Piper Brook
floodplain. Improvements such as stormwater treatment, erosion and sedimentation controls
may positively influence wetlands and watercourses outside the immediate area of the Busway.
Finally, the creation and enhancement of a new wetlands arca at the mitigation site will improve

a wetlands resource in an area that goes beyond the path of the Busway.

V
THE INTERVENING PARTIES

The intervening parties had the burden of demonstrating that the proposed regulated
activity will, or will likely result in unreasonable pollution or impairment or destruction of the
public trust in the air, water, or other natural resources of the state. General Statutes §22a-19(a).
Whether pollution is unreasonable is judged on the basis of the statutory scheme in §22a-41 that
sets out the factors that are considered for a permit to conduct regulated activities that will
impact wetlands and watercourses. If an intervening party had met the burden to show that the
proposed regulated activity that is the subject of the permit was reasonably likely to result in

unreasonable pollution, I would be obliged to consider alternatives to that activity. §22a-19(b).

The intervening parties all filed verified petitions to intervene pursuant to the provisions
of §22a-19(a), alleging that the proposed Busway project was reasonably likely to result in
unreasonable pollution. All were advised of my jurisdiction in this matter and the scope of their
intervention. All of the intervening parties were dedicated to their challenge to the Busway and
sincere in their belief that other modes of transportation should be explored to fulfill the purposes

of the Busway, including rail lines, bike trails and combinations of alternatives. However, that
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issue was not before me. The question before me is whether the DOT has met is burden

regarding its application for an inland wetlands and watercourses permit.

The intervening parties each filed statements that they had read the post-hearing brief
submitted by Mr. Fromer, and that they agreed with it and wished to adopt it. The foliowing
paragraphs address those arguments these partics raised at the hearing or which were not
adequately addressed by Mr. Fromer in his brief. The paragraphs below will also specifically

address Mr. Fromer’s claims in his post-hearing brief in which the other intervening parties join.

A
BLOCK THE BUS, MOLLY MCKAY AND RICHARD STOWE

Block the Bus (BTB) claims that the DOT failed to demonstrate that the proposed project
is the only feasible and prudent alternative to fulfill the purposes of the Busway, Specifically,
BTB asserts that other than issues they characterize as minor that were discussed between the
DOT and DEEP staff, the only consideration of alternatives by the DOT is reflected in the

Alternatives Assessment included in its application as Attachment M.

There was substantial evidence that the DOT considered alternatives in addition to those
set out in Attachment M, including choices about alignment, the selection of locations for
passenger stations and engineering decisions such as the use of trunk lines in the stormwater
management system. The DOT testified that the guiding principle in designing the Busway was
avoidance or minimization of impacts to wetlands and watercourses. These and other decisions
by the DOT, sometimes in consultation with DEEP, were choices following the consideration of
alternatives and selection of the alternative with the least impact to wetlands and watercourses.
There is overwhelming cvidence that the alternatives selected by the DOT in planning the
proposed Busway will cause little or no adverse environmental impact to wetlands and
watercourses and abundant evidence that the plans for the project will enhance, restore or create
productive wetlands and watercourses. BTB offered no evidence of alternatives to the choices

made by the DOT that would avoid or further minimize impacts.
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BTB also confended that DOT did not meet its statutory burden to consider the
environmental impacts associated with a rail alternative to the Busway. In addition to not having
the jurisdiction to consider a rail alternative, General Statutes §22a-41(a) (2) doeg not require the
Commissioner to consider any particular alternative. See Samperi v. Inland Wetlands Agency,
226 Conn. 579, 590 (1993) (§22a-41 does not require agency to consider and rule on every
possible alternative presented to it.) See also Tarullo v. Inland Wetlands and Watercourses

Commission of Wolcott, 263 Coﬁn. 572, 582 (2003).

Molly McKay and Richard Stowe, who intervened as individuals, objected to the
proposed Busway project on the grounds the DOT was not building a rail line or that the DOT
consideration of a rail line was inadequate. Mr. Stowe, who admitted he had no expertise in
transportation planning, testified regarding an alternative using over-the-street buses. In his
testimony, Michael Sanders of the DO testified about alternatives considered in the MIS that
seem very similar to the option discussed by Mr. Stowe. However, for the same reasons outlined

above, evidence of rail or other alternative transportation was not relevant to this proceeding.

B
ROBERT FROMER

Intervening as an individual, Robert Fromer also argues that alternative modes of
transportation should be considered. In addition, he attempts to present evidence of
unreasonable pollution. In addition to minor claims that are addressed in my findings of fact®®,

he makes the following main arguments.

Mr. Fromer claims that in order to protect Wetlands and watercourses, the Stormwater
Quality Manual (SWQM) requires the DOT to perform a “pollution load analysis” for each
potential pollutant in stormwater runoff, Without such analysis, he contends that the Busway’s

impact upon the environment is undetermined and the application remains incomplete.

* See e.g. Finding of Fact #13, supra.

27




Neither General Statutes §22a-41 nor its implementing regulations require such an
analysis. The application was not incomplete without it. The evidence Mr. Fromer presented
regarding calculations of pollution loading through his expert witness was not supported by
adequate data and was not persuasive. In addition, Mr. Fromer did not demonstrate that the
proposed Busway project would result in unreasonable pollution. Without such proof, Mr.
Fromer cannot allege pollution will occur because an analysis that he believes should be done
was not done. The stormwater treatment systems planned for the project were properly designed

in accordance with the SWQM.

Mr. Fromer also presented evidence through his expert witness Robert DeSanto that
vehicles and buses polluie stormwater and how polluted stormwater from the Busway will
impact wetlands and watercourses within the Busway. This testimony, which included evidence
as to the alleged type and quantity of pollutants from vehicles expected in stormwater from thé
proposed Busway, was based on data and methodologies developed more than thirty years ago.
There was no evidence as to how this data and methods for calculation could still be reliable and
Dr. DeSanto is not an expert in vehicle construction or operation. He had also never seen the site
of the proposed Busway, was not familiar with the wetlands and watercourses within the limits
of the Busway, had not reviewed the DOT’s application, and was not familiar with the proposed
stormwater treatment systems that will be used in connection with the Busway. In addition,
DeSanto was not familiar with any actual data from sampling of stormwater from the
municipalities in the area of the proposed Busway. DEEP review of some of the data provided
by DeSanto showed significant overestimations of levels of predicted pollution. Evidence of
general environmental impacts, mere speculation or general concerns do not qualify as
substantial evidence. AvalonBay Communities, Inc. v. Inland Wetlands and Watercourses Agency
of the Town of Stratford, 130 Conn. App. 69, 75 (2011), citing River Bend Associates v.
Conservation & Inland Wetlands Commission of the Town of Simsbury, 269 Conn, 57, 70-71

(2004).

Although he predicted what may or may not be in stormwater, Dr, DeSanto did not
indicate the extent to which he believes such stormwater may impact wetlands or watercourses
and Mr. Fromer did not present any evidence of such results. There is abundant evidence that

not all of the stormwater from the proposed Busway will ever reach these areas. There are
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natural arcas of overland flows where infiltration Wﬂl be promoted and stormwater will never
reach a wetland or watercourse. Other stormwater reaching wetlands or watercourses will first
be treated in one of numerous stormwater treatment systems. DeSanto’s opinion about what
might be in stormwater is not relevant without evidence of what pollutants may reach a wetland
or watercourse as a result of the Busway. Mr. Fromer failed to demonstrate that any such
stormwater will result in unreasonable pollution. Mr. Fromer also failed to show that any
pollutants would enter impaired waters or that if they did, that these pollutants from the Busway

would be a cause or source of impairment.

Mr. Fromer tried to raise an issue that this application was not evaluated for compliance
with the Connecticut Water Quality Standards (WQS) but was precluded from doing so as he
failed to timely notify the parties of his intent to raise this issue. Even if he had been able to
argue this claim, Mr. Fromer would have had to show that a failure to evaluate the application
for WQS compliance meant that the Busway proj ect would result in unreasonable pollution. It is
insufficient to simply allege that DOT or DEEP failed to consider standards that a party believes
should be conéidered as a substitute for the burden of proof as to unreasonable pollution.

Connecticut Coalition Against Millstone v. Rocque, 267 Conn. 116 (2003).

Mr. Fromer challenges the credentials and expertise of DEEP staff. He provided no
evidence to support his claim. Also, as a hearing officer for DEEP, I may rely on the technical
expertise of DEEP staff. Conmnecticut Building Wrecking Co. v. Carothers, 218 Conn. 580,
593(1991).

Finally, in his conclusion to his post-hearing brief Mr. Fromer makes the following
assertions. “DOT and DEEP have intentionally failed to preserve, protect and enhance the public
trust in the water resources of the state. It appears from the evidence and testimonies that DEEP
conspired with DOT to intentionally promote the Busway as environmentally benign, which is
inconsistent with the facts.” Mr. Fromer also alleges that “DOT appeared to have played a
dominant role in the Busway design without bothering to scientifically consider pesky water
quality issues. On the other hand, DEEP appears to have enabled the DOT in seeking application

approval and issuance of a permit.”
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An administrative proceeding serves to protect the public interest by guarding against any
attempt on the part of the parties to evade judicial review and scrutiny. Brookridge District
Association v. Planning and Zoning Commission of the Town of Greenwich, 259 Conn. 607, 616
(2002). This hearing was a complete adjudication of whether the application submitted by the
DOT complies with applicable laws and regulations. As reflected in this decision, an extensive
administrative record was developed, including seven days of hearings, hours of testimony from
the parties and thousands of pages of exhibits, Mr. Fromer was a party and an active participant
in this process. He had access to the entire application, was able to request and review the files
of the DOT and DEEP during pre-hearing proceedings and was able to cross-examine witnesses
for the DOT and DEEP who were involved in the decision on this application. He was able to

present his own witnesses and evidence.

Other than his comment during the hearing that a list of DOT contracts (which he
obtained from the public website of the DOT about this project) was proof that issuance of the
permit was “pre-determined,” there is no evidence in this record to support Mr, Fromer’s meager
claim that the DOT intentionally failed to protect wetlands and watercourses, However, there is
abundant evidence in the record that avoiding or minimizing impacts to wetlands and
watercourses was the primary motivation of the DOT. There is also nothing in the record that
would merit an accusation that the role of the DOT in its own application was somehow
inappropriately “dominant” or that the DOT considered water quality issues to be “pesky,” a
characterization that would be silly if it was not so serious a charge. There is also nothing to
support Mr. Fromer’s claim that DEEP somehow enabled the DOT in seeking application
approval. The record includes information about pre-application meetings held between the
DOT and DEEP. These are standard procedures intended to help facilitate a more efficient

application process for all applicants.

Mr. Fromet’s unfounded provocations do not influence me; instead, they reinforce my
belief that the record is substantial and the administrative process was sound. Mr. Fromer
presented no evidence during the hearing regarding any allegations of inappropriate behavior or
motivation on the part of the DOT or DEEP. For Mr. Fromer to make such baseless allegations
now, indeed, for any party to make such charges at any time, is not only indefensible but

offensive to this administrative process.
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RECOMM?NDA TION

The DOT has demonstrated that the application complies with the requirements of
General Statutes §22a-41(a). Based on the factors outlined in §22a-41(a), substantial evidence
shows that there is no feasible and prudent alternative to the proposed regulated activity that
meets the purpose of the Busway project and that would cause substantially fewer impacts to
wetlands and watercourses resources. No intervening party presented substantive evidence of
such alternatives, This dedicated bus rapid transit facility has been planned and designed to
avoid or minimize impacts to wetlands or watercourses and there is evidence that the wetlands
and watercourses that are presently of poor quality with little or no functions or values will be
restored, enhanced and established through improvements such as the installation of stormwater

treatment systems and the development of a wetlands mitigation site.

Based on my findings of fact and conclusions of law, [ recommend that the

Commissioner issue the attached permit to the applicant DOT.

()W; SV .

J anicZB. Deshais, Director

Hearihg Officer
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REVISED DRAFT 8/1le6/11

PERMIT (As Revised)

Permittee:  Connecticut Department of Transportation
2800 Berlin Turnpike
P.O. Box 317546
Newington, CT 06131
Attn: Mark Alexander

Permit No:  WQC-201005238/1W-201005239/SCEL-201005240
Permit Type: Inland Wetlands and Watercourses

Water Quality Certification

Stream Channel Encroachment Lines
Town: New Britain, Newington, West Hartford and Hartford
Project: State Project Number 171-305 and 93-166

New Britain to Hartford Busway

The Connecticut Department of Transportation, (“the Permittee’) has submitted an application to the
Department of Energy and Environmental Protection (“the Department” or “DEEP”) in connection with
a 9.4 mile long Busway from New Britain to Hartford, eleven bus stations and a multi-use trail, all of
which is described in the Permittee’s application (“the project” or “the site™). Pursuant to Connecticut
General Statutes Sections 22a-39 and 22a-342 the Commissioner of Energy and Environmental
Protection (“the Commissioner™) hereby grants a permit to the Permittee to conduct activities within
inland wetlands and watercourses and to conduct activities riverward of Stream Channel Encroachment
Lines for the Piper Brook and Piper Brook tributaries in the town of New Britain, Newington and West
Hartford. In addition, pursuant to Section 401 of the Federal Clean Water Act (33USC 1341), the
Commissioner finds that the discharge(s) of material in connection with authorized activities described
below, will comply with the applicable provisions of Sections 301, 302, 303, 306 and 307 of the
Federal Clean Water Act and will not violate Connecticut's Water Quality Standards and accordingly,
issues a Water Quality Certification to the Permittee for the discharge(s) of material into waters of the
State in accordance with the application referenced below.

AUTHORIZED ACTIVITY

Specifically, the Permittee is authorized to impact 2.11 acres of inland wetlands, 7,108 linear feet of
watercourses, and waters of the state, and to place or excavate 4,086 cubic yards riverward of Stream
Channel Encroachment Lines (“the authorized activities”) in association with the project. This
authorization constitutes the licenses and approvals required by Section 22a-39 and Section 22a-342 of
the Connecticut General Statutes and is subject to and does not derogate any present or future property
rights or other rights or powers of the State of Connecticut, conveys no property rights in real estate or
material nor any exclusive privileges, and is further subject to any and all public and private rights and
to any federal, state, or local laws or regulations pertinent to the property or activity affected thereby.
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“In addition, this authorization does not comprise the license or approval that may be required by any
other federal, state or local requirement, including, but not limited to, any license or approval required
under Chapters 446i, 446j and 446k of the Connecticut General Statutes,

The Permittee is authorized to conduct the authorized activities in accordance with the application
submitted to the Department on August 6, 2010, including all revisions thereto and all plans which are a
part thereof. The application is comprised of the following:

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR REPLACEMENT OF
BRIDGE NO. 04324 (ROUTE 175 OVER ABANDONED RAIL ROAD) IN THE TOWN(S) OF
NEWINGTON” STA 11+20 TO STA 13400, prepared by State of Connecticut Department of
Transportation Office of Engineering, and dated July 29, 2010.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR CONSTRUCTION OF -
NEW BRITAIN — HARTFORD BUSWAY AND AMTRAK IN THE TOWN(S) OF WEST
HARTFORD AND HARTFOD” STA 11+00 TO STA 25+40, prepared by URS Corporation AES, and
dated July 29, 2010,

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR CONSTRUCTION OF
NEW BRITAIN - HARTFORD BUSWAY IN THE TOWN(S) OF NEW BRITAIN,CONNECTICUT”
STA 18+80 TO STA 118-+00, prepared by URS Corporation AES, and dated July 27, 2010.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR CONSTRUCTION OF
NEW BRITAIN - HARTFORD BUSWAY CONTRACT NO. 88-H034 IN THE TOWN(S) OF NEW
BRITAIN AND NEWINGTON” STA 118+00 TO STA 203400, prepared by Close Jensen & Miller,
P.C., and dated July 29, 2010.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR CONSTRUCTION OF
NEW BRITAIN — HARTFORD BUSWAY WEST HARTFORD SECTION IN THE TOWN(S) OF
NEWINGTON AND WEST HARTFORD” STA 203400 TO STA 332+00, prepared by Ammann &
Whitney, and dated July 28, 2010.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR CONSTRUCTION OF
NEW BRITAIN — HARTFORD BUSWAY IN THE TOWN(S) OF WEST HARTFORD AND
HARTFOD” STA 332+00 TO STA 450+00, prepared by URS Corporation AES, and dated July 29,
2010,

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR CONSTRUCTION OF
NEW BRITAIN — HARTFORD BUSWAY HARTFORD-NORTH SEGMENT IN THE CITY OF
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HARTFORD” STA 450+00 TO STA 490+54.89, prepared by H.W. Lochner Inc., and dated August 2,
2010.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION PLAN FOR NEW BRITAIN —
HARTFORD BUSWAY CONSTRUCTION OF AMTRAK ACCESS ROAD IN THE TOWN(S) OF
NEWINGTON, WEST HARTFORD, AND HARTFORD” STA 701425 TO STA 937+50, prepared by
Michael Baker Engineering, Inc., and dated July 30, 2010.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION NEW BRITAIN — HARTFORD BUS
RAPID TRANSIT STATIONS IN THE TOWN(S) OF NEWINGTON, WEST HARTFORD, AND
HARTFORD?” prepared by SEA Consultants, and dated July 8, 2010.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION NEW BRITAIN — HARTFORD BUS
RAPID TRANSIT STATIONS IN THE TOWN(S) OF NEW BRITAIN” prepared by State of
Connecticut Department of Transportation Office of Engineering, and dated September 11, 2009.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION NEW BRITAIN — HARTFORD BUS
RAPID TRANSIT STATIONS DOWNTOWN NEW BRITAIN STATION IN THE TOWN(S) OF
NEW BRITAIN” prepared by State of Connecticut Department of Transportation Office of
Engineering, and dated September 11, 2009,

“CONNECTICUT DEPARTMENT OF TRANSPORTATION NEW BRITAIN — HARTFORD BUS
RAPID TRANSIT STATIONS UNION STATION IN THE TOWN(S) OF NEW BRITAIN” prepared
by State of Connecticut Department of Transportation Office of Engineering, and dated September 11,
2009.

“CONNECTICUT DEPARTMENT OF TRANSPORTATION NEW BRITAIN — HARTFORD
BUSWAY Environmental Impact Plates” prepared by Michael Baker Engineering, Inc., and dated
February 2011.

THE PERMITTEE'S FAILURE TO COMPLY WITH THE TERMS AND CONDITIONS OF
THIS PERMIT SHALL SUBJECT THE PERMITTEE, INCLUDING THE PERMITTEE'S
AGENTS OR CONTRACTOR(S) TO ENFORCEMENT ACTIONS AND PENALTIES AS
PROVIDED BY LAW.
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This authorization is subject to the following conditions:

SPECJAL CONDITIONS:

[.  The Permittee shall ensure that all authorized activities are performed in accordance with
the Connecticut Department- of Transportation’s Standard Specifications for Roads,
Bridges and Incidental Construction Form 816. The Permittee shall also ensure that all
Erosion and Sedimentation Controls used in connection with the project are consistent
with the 2002 Connecticut Guidelines for Soil Erosion and Sediment Control.

2. Materials which could be injurious to human, animal or plant life are prohibited below the
500-year flood elevation. Also, in addition to general condition #3, the Permittee shall
ensure that no materials or equipment shall be stored and no staging areas shall be placed
below the 100-year flood elevation unless the Permittee, including any of the Permittee’s
agents or contractors receives written approval from the DEEP for such activity.

3. Prior to the start of construction of the project described in its application the Permittee
shall (i) provide to the Commissioner a copy of the Metropolitan District Commission and
City of Hartford written approval for ail connections into the existing drainage systems as
well as approval and/or acknowledgement of all storm drainage surcharge areas; and
(i) register for and obtain approval from the Commissioner of its registration under the
Connecticut DEEP “General Permit for the Discharge of Stormwater and Dewatering
Wastewaters Associated with Construction Activities”.

4. The Permittee shall employ an independent environmental coordinator with experience in
transportation construction projects to monitor all activities authorized by the Permit,
including, but not limited to, all mitigation activitics. At a minimum, such coordinator shall
prepare a daily written report on the condition and effectiveness of sedimentation and erosion
controls being implemented for protection of water quality, wetlands and aquatic resources.
The independent environmental coordinator shall work under the authority and direction of the
Commissioner of Energy and Environmental Protection. The independent coordinator shall
have the authority to direct project contractors and the permittee to implement modifications
or additional measures deemed necessary by such coordinator to prevent, remediate or correct
erosion, sedimentation and all other adverse water quality and aquatic resource impacts
emanating from the activities authorized under this Permit.

5. Within sixty days after this issuance of this permit, the Permittee shall submit for the
Commissioner’s review and approval a full set of wetland mitigation plans, including the
actions to be taken, any maintenance activities and a schedule for implementing such plan and
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maintaining such mitigation areas. Such plans shall implement and be consistent with the
wetlands and watercourse mitigation outlined in the revision to Attachment L of the application
submitted on August 26, 2011, and the conceptual mitigation plan noted on sheet No. 6, titled
“Wetland Mitigation Index Plan”. (The August 25, 2011 drawing noted on sheet 6 indicates
that it supercedes plates #72 through #85, dated February, 2011). Upon approval by the
Commissioner, the Permittee shall implement the approved wetlands mitigation plan,
including, but not limited to, the schedule for wetland mitigation and maintenance. In addition,
the Permittee shall place a notice on the land records (i) identifying the mitigation areas
approved by the Commissioner; and (it} identifying such areas as mitigation areas pursuant to
this permit. The Permittee shall maintain such areas as wetlands, and shall not use such areas
for any other purpose unless the permittee first obtains the written approval of the
Commissioner.

GENERAL TERMS AND CONDITIONS:

1. Initiation and Completion of Work., At least five (5) days prior to starting any
construction activity authorized by this permit , the Permittee shall notify the
Commissioner, in writing, as to the date activity will start, and no later than five (5) days
after completing such activity, notify the Commissioner, in writing, that the activity
authorized by this permit has been completed.

2. Expiration of Permit. If the activities authorized herein are not completed by five years
after the date of the issuance of this permit, or by the expiration date of the permit issued
by the U.S. Army Corps of Engineers for any activity authorized by this permit, whichever
is sooner, said activity shall cease and, if not previously reveked or specifically extended,
this permit shall be null and void.

Upon the written request of the Permittee and without notice, the Commissioner may
extend the expiration date of this permit for a period of up to one year, which period may
be extended once for a like period, in order for the Permittec to complete activities
authorized herein which have been substantially initiated but will not be completed by the
expiration date of this permit. Any request to extend the expiration date of this permit
shall state with particularity the reasons therefore.

In making his decision to extend the expiration date of this permit, the Commissioner shall
consider all relevant facts and circumstances including, but not limited to, the extent of
work completed to date, the Permittee's compliance with the terms and conditions of this
permit and any change in environmental conditions or other information since the permit
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was issued. Any application to renew or reissue this permit shall be filed in accordance
with the Section 22a-39 of the General Statutes and section 22a-3a-5(c) of the regulations
of Connecticut State Agencies.

3. Compliance with Permit. The Permittee shall comply with the terms and conditions of
this permit. Any activity carried out at the site, including but not limited to, construction
of any structure, excavation, fill, obstruction, or encroachment, that is not specifically
identified and authorized herein shall constitute a violation of this permit and may result in
its modification, suspension, or revocation. In undertaking and maintaining the activities
authorized herein, the Permittee shall not store, deposit or place equipment or material
including without limitation, fill, construction materials, or debris in any wetland or
watercourse on or off site unless specifically authorized by this permit .

4. Transfer of Permit. This permit is not transferable without the written authorization of the
Commissionet.

5.  Reliance on Application. In making a determination to issue this permit, the
Commissioner has relied on information provided by the Permittee in its application. If
such information subsequently proves to be false, deceptive, incomplete or inaccurate, this
permit may be modified, suspended or revoked. In addition, if the Permittee becomes are
that any such information is materially false, deceptive, incomplete or inaccurate, the
Permittee shall immediately report such information to the Commissioner in writing.

6. Best Management Practices. In undertaking and maintaining the activities authorized
herein, the permittee shall employ best management practices to control storm water
discharges and erosion and sedimentation and to prevent pollution. Such practices include,
but are not necessarily limited to:

a. Prohibiting dumping of any quantity of oil, chemicals or other deleterious
material on the ground;

b. Immediately informing the Commissioner's Oil and Chemical Spill Section at
424-3338 of any adverse impact or hazard to the environment, including any
discharges, spillage or loss of oil or petroleum or chemical liquids or solids,
which occurs or is likely to occur as the direct or indirect result of the activities
authorized herein;

c. Separating staging arcas at the site from the regulated areas by silt fences or
haybales at all times;
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Prohibit storage of any fuel and refueling of equipment within 25 feet from any
wetland or watercourse;

Inspecting all sedimentation and erosion controls for deficiencies at least once
per week and immediately after each rainfall and at least daily during prolonged
rainfall. The permittee shall immediately correct any such deficiencies unless to
do so is not practicable. All such deficiencies shall, at the latest, be corrected
within forty eight (48) hours of said deficiencies being found or identified,;

Stabilizing disturbed soils in a timely fashion to minimize erosion. If a grading
operation at the site will be suspended for a period of thirty (30} or more
consecutive days, the permittee shall, within the first seven (7) days of that
suspension period, seed and mulch or take such other appropriate measures to
stabilize the soil involved in such grading operation. Within seven (7) days after
establishing final grade in any grading operation at the site the permittee shall
seed and mulch the soil involved in such grading operation or take such other
appropriate measures to stabilize such soil until seeding and mulching can be
accomplished;

Prohibiting the storage of any materials at the site which are buoyant, hazardous,
flammable, explosive, soluble, expansive, radioactive, or which could in the
event of a flood be injurious to human, animal or plant life, below the elevation
of the five-hundred (500) year flood. Any other material or equipment stored at
the site below said elevation shall be firmly anchored, restrained or enclosed to
prevent flotation, The quantity of fuel stored below such elevation for
equipment used at the site shall not exceed the quantity of fuel that is expected
to be used by such equipment in one day; and

Immediately informing the Commissioner's Inland Water Resources Division
(TWRD) of the occurrence of pollution or other environmental damage resulting
from construction or maintenance of the authorized activity or any construction
associated therewith in violation of this permit. The Permittee shall, no later
than 48 hours after the permittee learns of a violation of this permit, report same
in writing to the Commissionetr. Such report shall contain the following
information: '

(i) the provision(s) of this permit that has been violated;
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(ii} the date and time the violation(s) was first observed and by whom;
(iii) the cause of the violation(s), if known
(iv) if the violation(s) has ceased, the duration of the violation(s) and the

exact date(s) and times(s) it was corrected;

(v) if the violation{s) has not ceased, the anticipated date when it will be
corrected;

(vi) steps taken and steps planned to prevent a reoccurrence of the
violation(s) and the date(s) such steps were implemented or will be
implemented;

(vii) the signatures of the permittee and of the individual(s) responsible for
actually preparing such repott, each of whom shall certify said report
in accordance with section 9 of this license,

7. Contractor Liability. The permittee shall provide a copy of this permit to all of its agents
and contractor(s) who will be carrying ouf the activities authorized herein prior to any scuh
agent or contractor undertaking any activities and and shall receive a written receipt for
such copy, signed and dated by such agent or contractor(s). The permittee shall ensure that
its agents and contractor(s) conduct all operations at the site in full compliance with this
permit.

8. Monitoring and Reports to the Commissioner. The Permittee shall record all actions
taken pursuant to General Terms and Conditions 6(e) of this permit and shall, on a monthly
basis, submit a report to the Commissioner. This report shall indicate compliance or
noncompliance with this permit for all aspects of the project covered by this permit. This
report shall be signed by the environmental inspector assigned to the site or project by the
Permittee and shall be certified in accordance with General Terms and Condition 9 of this
permit . Such monthly report shall be submitted to the Commissioner no later than the 15th
of the month subsequent to the month being reported. The Permittee shall submit such
reports until all activities authorized by this permit are completed.

9. Certification of Documents. Any document, including but not limited to any notice,
which is required to be submitted to the Commissioner under this permit shall be signed by
the Permittee, or a duly authorized representative of the Permittee, as specified in Conn.
Agencies Regs. § 22a-430-3(b)(2) and by the individual or individuals responsible for
actually preparing such document, each of whom shall certify in writing as follows:
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"T have personally examined and am familiar with the information submitted in this
document and all attachments and certify that based on reasonable investigation,
including my inquiry of those individuals responsible for obtaining the information,
the submitted information is true, accurate and complete to the best of my
knowledge and belief, and T understand that any false statement made in this
document or its attachments may be punishable as a criminal offense in accordance
with Section 22a-6 under Section 53a-157b of the Connecticut General Statutes."

[0. Submission of Documents. The date of submission to the Commissioner of any document
required by this permit shall be the date such document is received by the Commissioner.
Except as otherwise specified in this permit , the word "day" as used means the calendar
day. Any document or action which falls on a Saturday, Sunday, or legal holiday shall be
submitted or performed by the next business day thereafter.

Any document or notice required to be submitted to the Commissioner under this permit
shall, unless otherwise specified in writing by the Commissioner, be directed to:

The Director

DEEP/Inland Water Resources Division
79 Elm Street, 3rd Floor

Hartford, Connecticut, 06106-5127

Issued by the Commissioner of Energy and Environmental Protection on:

Date Daniel C. Esty, Commissioner
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